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The NATIONAL ASSOCI ATlON OF REALTORS’ (‘WAR’) hereby requests 

the Commission to stay the effective date (“Stay Request”) of the rules adopted pursuant to the 

Report &Order in the above-captioned docket that pertain to unsolicited facsimile 

advertisements (“unsolicited fax rulcs”) Specifically, NAR seeks a one-year stay of 

Commission Rules 64 1200(a)(3), 68.31 8 and other applicable rules adopted in  the Report & 

Order to pennit NAR and its members sufficient time to review and comply with the 

Commission’s new, unanticipated, and unprecedented, unsolicited fax mles. The grant of this 

Emergency Stay Request is warranted and in  the public interest because immedlate enforcement 

of the unsolicited fax rules, which represent a radical departure from current practlce and a 

complete reversal of previous Coinmission rules, would interfere with the operations of nearly a 

million rcal estate agents and thcir customers. Given thc state of our national economy and the 

tentative nature of thc economic recovery, we urge the Commissioii to delay enforcement of a 

Federal Govemmcnt rule that Interferes with the ability of trade associations to communicate 



with their incmberb, and with the ability of businesses, including many small businesses, to 

communicate with their customcrs and other professionals involved in the marketing and sale of 

real property 

BACKGROUND 

The NAR represents over 900,000 real estate practitioners. NAR, the world’s 

largest professional trade association, is composed of E A L T O R S @  who are involved in 

residential and commercial real estate as brokers, salespeople, property managers, appraisers, 

counselors, investors, developers and others engaged in all aspects of the real estate industry. 

Members belong to one of mure than 1,600 local associations and 54 state and territory 

associations of REALTORS@’ NAR is the owner of the collective membership mark 

REALTORSO, which identifies real estate professionals who are members of NAR. 

NAR and its state and local associations use facsimiles to communicate 

effectively with their members.’ These facsimiles inform members about upcoming meetings 

and conventions, advertise products or services, and transmit notices of membership renewal. 

The Commission’s broad definition of “unsolicited advertisements,” without the further 

clarification that may occur during the reconsideration process, arguably applies to many of these 

routine trade association transmissions. 

REALTORS@ regularly use facsimiles to communicate with other real estate 

profcssionals and businesses in the course of everyday business. REALTORS@ use facsimiles to 

The NAR supports the “Emergency Petition for Clarification” and the accompanying stay I 

request filed by the American Society of Association Executives (“ASAE”) regarding the 
importance of permitting non-profit organizations to send faxes to its members. 
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send new property listings to the Multiple Llsting Service and to also share new listings with 

professionals intcrested in the sale of the property Finally, REALTORSO routinely send house 

listing infonnation directly to clients who may request i t  by telephone, but have not yet entered 

into a representation agreement In somc markets of the country, such as Washington, D.C., with 

a tight housing market, the delay caused by having to obtain express. written permission from a 

new client before a REALTOROcan send relevant house listing information could mean the 

differencc between buycrs getting a house they want or losing it. 

ANALYSIS 

The Commission has established that, in ruling on requests for stays, it will 

generally consider the same factors used by courts in ruling on preliminary injunction motions 

I n  reAT&TCorp,  13 FCC Rcd 14,508 (1998) Those factors include the (1) likelihood of 

success on the merits; (2) the threat of irreparable harm absent the grant of preliminary relief; ( 3 )  

the degree of injury to other parties if relief is not granted; and (4) that the issuance of the order 

will further the public interest. See Virginia Pelroleum Jobbers Ass’n v. Fed. Power Comm’n, 

259 F.2d 921 (D.C. Cir. 1958). Ultimately, however, the Commission reaches its decision on a 

case by case basis and no single factor is dispositive. See In re AT&T Corp., 13 FCC Rcd 14,508 

(I 998). 

lrrepuruble harm As demonstrated above, the NAR, its 1,600 local associations, 

54 state and territorial associations, and 900,000 individual members rely heavily on sendmg and 

receiving infonnation by facsimile. In many instances those faxes are sent as the result Ofa 

telephone call In whlch recipients have expressly requested from either the association or the 

member that information be sent to them by fax. Additionally, REALTOR@associations 
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commonly operate automated fax-on-demand systems permitting members to utilize a simple 

phone d l  to request information from the association. This service is a valued membership 

benefit 

to othcr professionals involved in the marketing and sale of  the listed property, and from 

REALTORSO to customers is a routine part of  how the industry operates. Obtaining the 

necessary express, written consent i n  the thirty-day period before August 25,2003, will be 

difficult at best, especially when the Commission's new ru les apparently (a) prohibit the sending 

ofa  fax to an established business customer in order to get such consent and (b) prohibit the use 

of oral consent. But if for whatever reason the new form of consent is not obtained in thirty 

days, NAR members may lose vital information about upcoming programs and services; 

REALTORS@ may not be able to quickly and efficiently send and receive important information 

about new home listings, pendlng transactions and ongolng negotiations; and consumers may not 

get the infomation they need to move promptly in  highly competitive housing markets. Such 

faxes may be precluded even if the member or consumer had expressly requested information 

through an automated fax-on-demand system or by a telephone call. Thus, a cessation in the 

transmittal of this information would cause an irreparable injury to the NAR, its constituent 

groups and individual members 

The faxing of infonnation to and froin trade association members, from REALTORS' 

Clven the size and tiered structure of the NAR, it is completely impractical to 

expect it  to obtain the necessary consent from its 900,000 members in thirty days The most 

efficient ineans to obtain the express written consent required by the new rules is to obtain it 

during thc dues billing cycle, when members renew their membership in the NAR and the local 

associations. However, the NAR's 1,600 local associations work on different annual billing 
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schedules, and thercfore a one-ycar stay is necessary to ensure all billing cycles are complete. 

Otherwise, NAR and its member associations would incur substantial expense and the consent 

process would be unreliable 

Oilier parfies will no1 he signiJicantly harmed. The faxes that NAR regularly 

sends are directed at its members -persons who have chosen to belong to NAR and pay money 

to receive the kind of information that NAR routinely faxes. Thus, not only does NAR have an 

established business relationship with thc recipient (a fact that apparently is no longer relevant), 

but thc faxes are part of the value that members receive from the organization Consequently, 

there is no harm in granting il stay of the unsolicited fax rules as they pertain to NAR. Moreover, 

there is no corresponding business or consumer harm associated with granting the stay requested 

in this Petition as it applies to REALTORS@sending faxes to customers and other firms involved 

in the listing and sales transaction. Those faxes are sent in response to requests for home listing 

information and related reasons, and thus the recipients benefit from the transmission of the 

infomation. Unlike some of the so-called broadcast “junk faxers” that the Commission has dealt 

with in other contexts, see Fux.com, Inc. Apparent Liability@ Forfeiture, Notice of Apparent 

Liability for Forfeiture, 17 FCC Rcd 15927 (2002), REALTORS’simply do not benefit from 

sending faxes about homes for sale to uninterested customers or other businesses 

Public znlere.yr showing The real estate industry employs over three and a half 

million pcople and represents a vital sector of our economy that drives numerous other 

industries, including financial, construction, furniture, appliances, and numerous others. A 

Federal Government rule that  fundamentally interferes with the functioning of the real estate 

industry, especially at this transition point in our nation’s economy, is contrary to the public 

http://Fux.com
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intercst. In addition, the time frame established by the Commission - just thirty days, which 

largely fall during the month of August ~ is not realistic. This short time frame is especially 

problematic given that the Commission reversed course and ruled that having an “established 

business relationship” was not sufficient to send faxed advertisements The unanticipated, and 

unpreccdented, imposition of an express, written consent for sending faxes to persons with 

whom onc already has an established business relationship requires more time for compliance. 

Granting a one-year stay for the purpose of allowing NAR, its members and the real estate 

industry in whole to come into compliance with the Commission’s new rules is therefore in the 

public interest. 

Succev.~ on the merm. NAR will be filing a Petition for Reconsideration and 

Clarification that is likely to succced on the merits. First, and most importantly, the time frame 

for implementing the unsolicited fax rule is unreasonable. Requiring the NAR to obtain the 

consent of its 900,000 members in  thirty days, with little advance warning and without being 

able to send a fax or using oral consent, is arbitrary and capricious. Second, the Commission 

needs to clarify the scope of the definition of “unsolicited advertisements,” since read literally i t  

seems to apply to any correspondence that has even a minor notice of commercial availability of 

a product or service, such as the logo of an affiliate member sponsor or a reminder about a trade 

expo or a newly released standards and practice manual. Third, the NAR will seek clarification 

of how a party can obtain consent, since the Commission’s Report & Order appears to contain an 

unreasonably restrictive delineation of how consent can be obtained.* 

The NAR also may seek reconsideration or clarification on other aspects of the Report & 2 

Order, the impact of which is still being assessed. 
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* * * *  

For the reasons statcd herein, the NATIONAL ASSOClATION OF REALTORS" 

asks the Commission to p a n t  a onc-year stay of its recently adopted unsolicited fax rules. That 

time is needed to revicw and comply with the Commission's new rules. 

Respectfully submitted. 

NATIONAL ASSOCIATION OF REALTORS@ 

Catherine B Whatley, CRS, GRI, LTG, CIPS 
President 

700 I lth Street, N.W 
Washington DC 20001 
202-383- 1000 

NATIONAL ASSOCIATION OF REALTORS" - Gerard 1. aldron 
Aaron Cooper 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phonc 202-662-6000 
11s Atlornevs 
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SERVICE 

Courtcsy copies of the forcgoing Petition for Emergency Stay were delivered by 

hand this 1st day of August, 2003, as follows. 

Christopher Libertelli 
Marsha MacBride 
Office of  Chairman Powcll 
Fedcrd Communications Commission 
445 12th Street, S.W. 
Washington, D C 20554 

Daniel Gonzalez 
Office of Commissioner Martin 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Scott Bcrgman 
Office of Cornmissioncr Adelstein 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D C. 20554 

Margaret Egler 
Deputy Bureau Chief 
Consumer and Governmental 

Affairs Bureau 
Federal Communications Commission 
445 12th Street, S W. 
Washington, D C. 20554 

John Kogovin 
Gencral Counsel 
Federal Communications Commission 
445 12th Street, S W. 
Washington, D C 20554 

Mathew Bnll 
Office of Commissioner Abernathy 
Federal Communications Commission 
445 12th Street, S.W 
Washington, D.C. 20554 

Jessica Rosenworcel 
Office of Commissioner Copps 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

K. Dane Snowden 
Chief 
Consumer and Governmental 

Affairs Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Jane Mago 
Chief 
Office of Strategic Planning 

And Policy Analysis 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Qualex International 
Federal Communications Commission 
Room CY-B402 
445 12th Street. S.W. 
Washington, D.C. 20554 -+ Aa on Cooper 


